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STATEMENT OF THE CASE
Nature of the Case
After Elvin Frances Nebrensky was convicted of sexual battery of a minor, the State
moved for restitution for the victim’s medical expenses. The district court granted the motion,
ordering Mr. Nebrensky to pay $13,811.45 in restitution. Mr. Nebrensky appeals. He contends
the district court abused its discretion in ordering the full amount of restitution in light of his
inability to pay.

Statement of Facts and Course of Proceedings
The State charged Mr. Nebrensky with one count of sexual battery of a child, a felony, in
violation of I.C. § 18-1508A, and one count of sexual exploitation of a minor, a felony, in
violation of I.C. § 18-1507. (R., pp.33–34.) Pursuant to a plea agreement, Mr. Nebrensky pled
guilty to sexual battery of a minor. (R., pp.35–36 (entry of plea minutes, pp.38–39 (Amended
Information).) The State agreed to dismiss the charge of sexual exploitation of a minor. (R., pp.1,
41.) Even though this charge was dismissed, Mr. Nebrensky agreed to “pay restitution: for all
counts originally charged.” (R., p.37 (capitalization omitted).) The district court sentenced
Mr. Nebrensky to life imprisonment, with six years fixed, for sexual battery of a child.
(R., pp.45–48 (sentencing minutes), pp.49–51 (judgment of conviction).) The district court left
the matter of restitution open. (R., pp.47, 50.)
The State then filed a memorandum of restitution. (R., pp.80–81.) The State requested
$1,928.16 to the Crime Victims Compensation Program (“CVCP”) and $9,587.96 to the victim’s
mother, for a total amount of $11,516.12. (R., p.80.) The State attached documentation of the
CVCP’s payments and the victim’s medical expenses. (R., pp.82–129.) Prior to the restitution
hearing, the State filed two amended memoranda of restitution to include additional medical
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expenses incurred by the victim. (R., pp.132–63, 164–220.) The State requested an additional
$2,295.33 paid to the victim’s mother, for a total restitution amount of $13,811.45.
The district court held a hearing on the State’s motion for restitution. (See generally
Tr., Vol. II,1 p.20, L.1–p.95, L.1.) The district court ordered Mr. Nebrensky to pay the full
amount of restitution requested by the State. (Tr. Vol. II, p.91, L.24–p.92, L.2; R., pp.228–29.)
Mr. Nebrensky filed a timely notice of appeal from the district court’s order. (R., pp.230–33.)
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There are two transcripts on appeal. The first, cited as Volume I, contains the first continued
restitution hearing, held on March 1, 2016. The second, cited as Volume II, contains the second
and third continued restitution hearings, held on June 6, 2016, and August 1, 2016, and the final
restitution hearing, held on November 28, 2016.
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ISSUE
Did the district court abuse its discretion when it ordered Mr. Nebrensky to pay $13,811.45 in
restitution to the CVCP and the victim’s mother?
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ARGUMENT
The District Court Abused Its Discretion When It Ordered Mr. Nebrensky To Pay $13,811.45 In
Restitution To The CVCP And The Victim’s Mother
“Idaho Code § 19-5304(2) authorizes the sentencing court to order a defendant to pay
restitution for economic loss to the victim of a crime.” State v. McNeil, 158 Idaho 280, 283
(Ct. App. 2014). “Victim” means the “directly injured victim,” which in turn means “a person . .
. who suffers economic loss or injury as the result of the defendant’s criminal conduct and shall
also include the immediate family of a minor . . . .” I.C. § 19-5304(1)(e). Economic loss
“includes, but is not limited to, . . . direct out-of-pocket losses or expenses, such as medical
expenses resulting from the criminal conduct . . . .” I.C. § 19-5304(1)(a).“[I]n order for
restitution to be appropriate, there must be a causal connection between the conduct for which
the defendant is convicted and the injuries suffered by the victim.” State v. Wisdom, 161 Idaho
916, 921 (2017). “In addition to the loss directly caused by the crimes of which a defendant is
convicted, a defendant may consent to pay restitution for loss caused by ‘crimes which are not
adjudicated or are not before the court.’” State v. Hurles, 158 Idaho 569, 573 (2015) (citing
I.C. § 19-5304(9); State v. Nienburg, 153 Idaho 491, 495–96 (Ct. App. 2012)). In this case, the
State sought restitution for the victim’s medical expenses, such as therapy and medication, which
were paid by the victim’s mother. (See R., pp.80–129, 132–63, 164–220 (restitution
memoranda).) Further, as part of the plea agreement, Mr. Nebrensky agreed to pay restitution for
loss caused by the dismissed charge of sexual exploitation of a child. (R., p.37.)
“‘The decision regarding whether to order restitution, and in what amount, is within the
district court’s discretion,’ guided by factors in Idaho Code section 19-5304(7).” Hurles, 158
Idaho at 573 (quoting State v. Corbus, 150 Idaho 599, 602 (2011)). The statute provides that the
district court “shall” consider:
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the amount of economic loss sustained by the victim as a result of the offense, the
financial resources, needs and earning ability of the defendant, and such other
factors as the court deems appropriate. The immediate inability to pay restitution
by a defendant shall not be, in and of itself, a reason to not order restitution.
I.C. § 19-5304(7). “To determine whether the district court abused its discretion, this Court
evaluates whether the district court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion and consistently with relevant legal standards;
and (3) reached its decision by an exercise of reason.” Wisdom, 161 Idaho at 919.
Here, Mr. Nebrensky asserts the district court abused its discretion by ordering him to
pay the full amount of restitution requested by the State. Specifically, he contends the district
court failed to exercise reason in its decision because the district court did not give sufficient
weight to Mr. Nebrensky’s financial resources, needs, and earning ability. In its oral ruling, the
district court recognized Mr. Nebrensky “in this case in all likelihood won’t make a payment,
and the reality is he won’t make a payment for five or six years because of the sentence I
imposed . . .” (Tr. Vol. II, p.94, Ls.8–11.) The district court should have placed more weight on
Mr. Nebrensky’s current and future ability to pay.
Mr. Nebrensky was sentenced to life imprisonment, with six years fixed, at the age of
fifty-nine. (R., pp.50–51; Presentence Investigation Report (“PSI”),2 p.70.) He would be eligible
for parole in his mid-sixties, but it is entirely possible he will be incarcerated for a longer period
of time. During his incarceration, “he is prevented from earning any significant amounts of
money for restitution.” State v. Bybee, 115 Idaho 541, 543 (Ct. App. 1989). When he is released
from prison, his advanced age will likely make it very difficult for him to find gainful
employment. Further, he will likely have to disclose his felony conviction and his status as a sex

2

Citations to the PSI refer to the 313-page electronic document with the confidential, sealed
exhibits.
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offender, which also limits his employment options. See I.C. § 18-8304 (requiring those
convicted of I.C. § 18-1508A to register as a sex offender). Along with these hurdles,
Mr. Nebrensky has significant mental health issues and physical ailments. He has been
diagnosed with depression and takes mental health medication. (PSI, pp.79, 81, 118.) He also
suffers from diabetes, foot pain, high blood pressure/hypertension, prostate issues, vision loss,
dyslexia, anxiety, gout, and GERD. (PSI, pp.79–81.) These circumstances greatly limit, if not
completely foreclose, Mr. Nebrensky’s current and future earning ability. Therefore, the district
court should have given more weight to these factors in its restitution decision. In light of the
significance of these factors, Mr. Nebrensky asserts the district court abused its discretion by
ordering him to pay $13,811.45 in restitution to the CVCP and the victim’s mother.

CONCLUSION
Mr. Nebrensky respectfully requests that this Court vacate the district court’s restitution
order and remand this case for further proceedings.
DATED this 15th day of August, 2017.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender

6

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 15th day of August, 2017, I served a true and correct
copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a copy thereof in the U.S.
Mail, addressed to:
ELVIN FRANCES NEBRENSKY
INMATE #115720
ICIO
381 W HOSPITAL DRIVE
OROFINO ID 83544
JOHN T MITCHELL
DISTRICT COURT JUDGE
E-MAILED BRIEF
MICHAEL G PALMER
ATTORNEY AT LAW
E-MAILED BRIEF
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
E-MAILED BRIEF

__________/s/_______________
EVAN A. SMITH
Administrative Assistant
JCS/eas

7

